UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ALAN BROWN,
PLAI NTI FF,

v, E NO. 3: 00CV1810( JBA)

HONCRABLE RI CHARD DAM ANI
DEFENDANT.

MEMORANDUM OF DECI SI ON

This interesting First Amendnent case involves the bal ance
between the public’s right of access to the courts and the
conpeting concern for confidentiality in juvenile proceedi ngs.
Plaintiff Alan Brown, a self-described "internet human rights
reporter” for "Digital Freedom Network," an internet publication
out of Newark, New Jersey, challenges the constitutionality of an
order issued by a Connecticut Superior Court judge in a habeas
corpus proceeding in juvenile court prohibiting the parties from
di scussi ng any aspect of the case with the nedia, and threatening
the pre-adoptive nother in that action (referred to as "Ms. B."
or "Therese B." in the Conplaint) with six nonths jail tinme for
contenpt of court if she did not renove certain pictures and
postings fromthe Internet. The nother has appeal ed Judge
Dam ani’s order and contenpt finding to the Connecticut Appellate
Court. M. Brown, who testified as a witness in the underlying
action, was not a party and was not bound by the gag order. He
brings this federal court § 1983 action seeking a declaration
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that the order violated his First Amendnent rights.
Di scussi on
Def endant Dam ani, who is sued in his official capacity
only, seeks dism ssal of the one-count conplaint against him
argui ng that Brown | acks standing, and that both Younger

abstention and the Rooker-Feldman doctrine require this Court to

abstain fromdeciding the constitutionality of Judge Dam ani’s
order, pending resolution of Ms. B.’s state court appeal.

A St andi ng

"The doctrine of standing incorporates both constitutional
and prudential limtations on federal court jurisdiction

Lanont v. Wods, 948 F.2d 825, 829 (2d Cr. 1991); accord Coner

v. G sneros, 37 F.3d 775, 787 (2d Cr. 1994). The constitutional

di rension derives fromthe "case or controversy" requirenent of

Article Ill, see Sullivan v. Syracuse Hous. Auth., 962 F.2d 1101,

1106 (2d Cir. 1992), and requires the party invoking the power of
a federal court to have at |l east a "personal stake in the outcone

of the controversy.”" Wgh v. Bankanerica Corp., 219 F.3d 79, 86

(2d Gr. 2000), quoting Warth v. Seldin, 422 U S. 490, 498

(1975). Defendant contends that the standing doctrine requires
di sm ssal of plaintiff’s 8§ 1983 action, because Brown has not

al | eged that he was bound by Judge Dam ani’s gag order,?! but

. The parties use different nomenclature to refer to the chall enged
Order of February 22, 2000. The defendant calls it the "confidentiality
order,” while plaintiff refers to it as a "gag order.” Although the latter
termmay have a pejorative tinge, it is shorter, and does seemto capture the
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instead only alleges that Ms. B. and her attorneys were

prohi bited from maki ng any statenents about the case to third
parties under the order, discontinuing Ms. B.’s contacts with him
and ot her nedia sources, thus prohibiting plaintiff from
reporting on the conduct of DCF and on the court proceedi ngs

rati fying DCF s actions. According to defendant, Brown has
failed to adequately allege any real or inmmediate injury to him
sufficient to support standing in this case.

In Application of Dow Jones & Co., Inc., 842 F.2d 603 (2d

Cr. 1988), the Second G rcuit held that news agencies had
standing to challenge a gag order prohibiting participants in the
trial fromspeaking wth the nedia, because they were potenti al
"reci pients" of speech, even though "they are neither naned in
nor restrained by the order." 842 F.2d at 606. Simlarly, in

Connecti cut Magazine v. Mraghan, 676 F. Supp. 38 (D. Conn.

1987), a news organi zation brought a 8 1983 action challenging a
gag order entered in a state crimnal proceeding, and the late
Judge Daly concl uded that the organi zation had standing to raise
its First Amendnent clains, even though it was not bound by the
order and did not have standing to assert the rights of those who
were subject to the order. 676 F. Supp. at 40. Judge Daly

relied on cases fromother circuits recognizing a First Amendnent

nature of Judge Damiani’s ruling: that Ms. B. was prohibited from di scussing
t he pendi ng proceedings with the nmedia and nmaki ng any postings on the Internet
regardi ng her case. Accordingly, the Court has adopted plaintiff’s term
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right to gather news, and held that "[b] ecause the gag order
inpairs its ability to gather news and thus inplicates its
[Flirst [A]l mendnment rights, Connecticut Magazi ne has standing to
chal | enge the order despite not being a party or a subject of the
order in the underlying action.” [d. A nunber of other courts,

relying on Application of Dow Jones & Co., have simlarly

concl uded that news organi zations and citizens’ advocacy groups
denonstrate an injury to their First Amendnent rights sufficient
for standing purposes if they denonstrate that, but for the
chal | enged order, parties to the litigation would have spoken to
t he news nedia. 2

Def endant attenpts to distinguish Application of Dow Jones &

Co. and Connecticut Mgazine by arguing that the underlying

action in each case was a crimnal matter. Neither case,
however, relied on the particular nature of the proceeding to

reach its concl usi on. In fact, the Second Circuit in Application

of Dow Jones & Co. noted that "First Amendnment protection for

reci pients of speech extends to a wide variety of contexts,"
listing Suprene Court cases finding such a right on the part of
recipients of mail frominmates, scholars who seek to hear an
excl uded theoretician, the public who is denied access to

particul ar ideas through broadcast nedia, and even those who seek

2 See, e.qg., Dow Jones & Co. v. Kaye, 90 F. Supp. 2d 1347, 1352
(S.D. Fla. 2000); Koch v. Koch Industries, Inc., 6 F. Supp. 2d 1185, 1190 (D.
Kan. 1998); FOCUS v. Allegheny County Court of Conmmon Pleas, 75 F.3d 834, 838
(3rd Cir. 1996).




to receive communi st materials or obscene publications in their
homes. 842 F.2d at 607.°® The court found as a comon t hread
tying all of these cases together the proposition that "the First
Amendnment unwaveringly protects the right to receive information
and ideas. A challenge by news agencies nust certainly be
permtted when the restrai ned speech . . . concerns allegations
of corruption by public officials in obtaining federal
contracts.” 1d. The speech restrained here involves allegations
of m sconduct by a state agency, resulting in failure to protect
children in its care, and retaliation against a potenti al
adoptive parent for conplaining about such m sconduct. The

reasoni ng of both Dow Jones and Connecti cut ©Magazi ne i s not

limted to crimnal cases, and the Court sees little difference
between M. Brown and the plaintiff news organizations in those

two cases.*?

8 Gting Procunier v. Martinez, 416 U.S. 396, 408-09 (1974);
Kl ei ndi enst v. Mandel, 408 U. S. 753, 762-65(1972); Red Lion Broadcasting Co.
v. FCC, 395 U S. 367, 386-90 (1969); Stanley v. Georgia, 394 U S 557,

564(1969); Lanont v. Postnmaster Gen., 381 U. S. 301 (1965).

4 M. Brown is an individual reporter, rather than a news agency or
a publication, but the cases do not distinguish between the First Anendnent
rights of reporters and the nedia for whomthey report. See, e.qg., KPNX
Broad. Co. v. Arizona Superior Court, 459 U S. 1302 (1982) (Rehnquist, Circuit
Justice) (upholding gag order in crimnal case challenged by news
organi zations and group of reporters); United States v. Yonkers Bd. of Educ.
747 F.2d 111 (2d Cr. 1984) (newspaper reporter challenged local rule
prohi biting use of cassette recorders on First Amendnent grounds); United
States v. G anfrani, 573 F.2d 835, 845 (3d G r. 1978) (intervening
newsgat hering organi zati ons and reporters had standing to chall enge excl usion
of public from suppression hearing); United States v. @irney, 558 F.2d 1202
(5th Gr. 1977) (media organizations and reporters had standing to chall enge
order denying access to docunents); Tsokalas v. Purtill, 756 F. Supp. 89 (D
Conn. 1991) (newspaper and sketch artist enpl oyed by paper sought prelimnary
i njunction agai nst state court order in crimnal trial).
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The Court concludes that the allegations in the conplaint
are sufficient to support M. Brown’ s standi ng under the

reasoni ng of Application of Dow Jones. It is apparent fromthe

face of the conplaint that Ms. B would have spoken to news
outl ets about her adoption battle, and to an Internet reporter in
particul ar, given her attenpts to publicize her case on various

Wb sites. Conplaint § 41; see also Kaye, 90 F. Supp. 2d at

1352. Accordingly, M. Brown has standing to sue because he has
alleged an injury to his First Amendnent rights as a reporter
that can be redressed by the relief requested -- a declaration
t hat Judge Dam ani’s order was unconstitutional.

B. Abst enti on

Def endant argues that this Court should decline from
deciding the nerits of plaintiff’s First Arendnent clains until
the state court proceedi ngs brought by Ms. B. have term nated,

under Younger v. Harris, 401 U S. 37 (1971). The doctrine of

abstention is an "extraordi nary and narrow exception to the duty
of a District Court to adjudicate a controversy properly before

it." County of Allegheny v. Frank Mashuda Co., 360 U.S. 185, 188

(1959). The Suprene Court has repeatedly enphasized that
abstention should be invoked only rarely because federal courts
have an obligation to exercise the jurisdiction conferred on them

by Congress. See Quackenbush v. Allstate Ins. Co., 517 U S. 706,

713 (1996) (collecting cases); see also Cecos Internat’l V.

Jorling, 895 F.2d 66, 70 (2d Cir. 1990) ("[F]ederal courts have
6



an unfl agging obligation to adjudicate cases brought within their
jurisdiction. It is now black-letter law that abstention fromthe
exercise of federal jurisdiction is the narrow exception, not the
rule.").

Younger abstention inplicates "principles of federalism and

comty," and requires a federal court to abstain fromenjoining a
pendi ng state proceedi ng where an inportant state interest is

i nvol ved and the novant will have an adequate opportunity to
raise his constitutional clainms in the state proceedi ngs. See
Younger, 401 U. S. at 43-56 (denying request to enjoin pending
state crimnal prosecution).® The parties appear to agree that
the first two Younger factors are present -- there is an ongoi ng
judicial proceeding and an admttedly inportant state interest is
i nvol ved. The parties disagree, however, as to whether the third
requi renent -- an adequate opportunity for judicial review of the
constitutional claimin the state proceeding -- has been net.

Def endant argues that because Brown coul d have intervened in the
state proceedi ng or obtained appellate review of Judge Dam ani’s
order as a party or non-party, and because state courts are fully

capabl e of protecting federal constitutional rights, he had an

opportunity to present his federal clains in the state

5 Younger abstention has been expanded beyond the context of
crimnal proceedings. See Huff man v. Pursue, Ltd., 420 U S. 592 (1975)
(ext endi ng Younger to quasi-crimnal proceeding brought by state to enforce
obscenity statute); Juidice v. Vail, 430 U S. 327 (1977) (extendi ng Younger
to civil proceeding involving contenpt charges for failure to conply with
subpoena) .




proceedi ngs, and this Court should thus abstain. Plaintiff
responds that because he is not a party to the state proceeding,
abstention is not warranted.

The Supreme Court confronted the issue of under what
circunstances federal and state plaintiffs should be considered

the same for Younger purposes in Doran v. Salemlnn, 422 U S. 922

(1975). In Doran, three corporations that ran topl ess bars,
operating in the sane town and represented by the sane counsel,
chal l enged a | ocal ordinance regul ating topless dancing. Al
three corporations filed suit in federal court, and a state
crimnal prosecution was instituted against one bar that resuned
its presentation of topless dancing the day after a prelimnary

i njunction was obtained. The Supreme Court held that abstention
was appropriate as to that one bar, but disagreed with the Second
Crcuit "that all three plaintiffs should automatically be thrown
into the same hopper for Younger purposes . . . ." 1d. at 928.
While noting that "there plainly may be sone circunstances in
which legally distinct parties are so closely related that they
shoul d all be subject to the Younger considerations that govern
one of them" the Court concluded that the present case was not
such a case. |d. at 929. "[While respondents are represented
by common counsel, and have simlar business activities and

probl ens, they are apparently unrelated in terns of ownership,
control, and managenent. W thus think that each of the
respondents shoul d be placed the position required by our cases
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as if that respondent stood alone.” 1d.; see also Qheda v.

Connecticut Bd. of Registration, 570 F. Supp. 1007 (D. Conn.

1983) (exam ning factors of ownership, nmanagenent and control to
determ ne that state and federal plaintiffs’ interests were
sufficiently intertwi ned to warrant Younger abstention where
federal plaintiff was president and 95% owner of the state court
litigant, and thus a formof alter ego).

The state and federal plaintiffs here are not represented by
t he sane counsel, and while M. Brown and Ms. B. may share an
overall antipathy for the gag order, M. Brown’'s interests are
not identical to those advanced by Ms. B. in her appeal.
Def endant correctly points out that M. Brown’s rights are
derivative of Ms. B.’s, in that "the press’ right to receive
speech does not enlarge the rights of those directly subject to
the restraining order. Success on the nerits for the news
agencies is entirely derivative of the rights of trial

participants to speak." Application of Dow Jones & Co., 842 F.2d

at 607.°% That plaintiff’'s rights are derivative of Ms. B.’s does
not mandate the conclusion that the interests they each advance

in their respective litigations are identical, however.’ For

6 O her courts have agreed, holding that a speaker’s and a

listener’s rights are coextensive. See NAACP, Los Angeles Branch v. Jones,
131 F.3d 1317, 1322 (9th G r. 1997) (plaintiff-voters have no greater rights
as recipients of speech than do candi dat e-speakers), citing In re Application
of Dow Jones, 842 F.2d at 608.

l By way of illustration, the three plaintiffs in Doran had

identical First Arendnment rights, as they each operated a topless bar that was
subject to the sane | ocal ordi nance, and raised the same constitutiona
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instance, if Ms. B. wins on substantive grounds and gai ns her
ultimate objective — adoption of Baby B. — she may have | ess
incentive to pursue her First Anmendnent clainms, if the purpose of
her speech was to pressure the Departnent of Children and
Famlies into granting her that custody. The Second Circuit has
al so recogni zed that the identity of the chall enger has
significance to the First Anendment analysis, for "there is a
fundanental difference between a gag order chall enged by the

i ndi vi dual gagged and one challenged by a third party; an order
objected to by the fornmer is properly characterized as a prior

restraint, one opposed solely by the latter is not." Application

of Dow Jones & Co., 842 F.2d at 609; see also United States v.

Sal aneh, 992 F.2d 445, 446-7 (2d Gr. 1993) (gag order chall enged
by defense counsel struck down as a prior restraint).® M. B.’'s
state appeal may thus present different constitutional issues
than M. Brown’s federal action. As the interests of Ms. B. and
M. Brown are discrete, despite the identity of rights, and the
constitutional analysis may differ, they should not "be thrown

into the sanme hopper for Younger purposes.” Doran, 422 U S. at

obj ections, but the Suprene Court still found that they were entitled to
pursue a federal court action due to the separate nature of their ownership,
managenment and control.

8 G ven this distinction based on the identity of the chall enger,
the aspect of plaintiff’s conplaint alleging "prior restraint of core speech,™
Compl aint § 47, woul d appear unavaili ng.
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928.°

Wiile any ruling by the state court on Ms. B.’'s First
Amendnent cl ai m woul d, of course, be considered by this Court,
M. Brown’s interests as a newsgatherer are not being fully
represented in the state proceeding. Thus the ruling of the
state appellate court would not collaterally estop his § 1983
claim and he is no under obligation to await the state court
outcone before bringing his 8 1983 federal constitutional clains

in a federal forum See, e.q., Steffel v. Thonpson, 415 U. S.

452, 472-73 (1974) ("When federal clains are prem sed on 42
US C 8§ 1983 . . . we have not required exhaustion of state
judicial or admnistrative renedi es, recognizing the paranount
role that Congress has assigned to the federal courts to protect
constitutional rights."). As the Fifth Crcuit has expl ai ned:

[ NNowhere in the Younger line of cases is it even intinmated
that, while a state prosecution is pending, a federal court,
in an appropriate case between persons not parties to the
state action, may not address issues of federal |aw that are
simul taneously being litigated in state court. Rather, as
this Court recently pointed out in Robinson v. Stovall, 646
F.2d 1087, 1090 (5th Gr. 1990), a "plaintiff’s ability to
sue to vindicate his rights in federal court is not affected

9 See al so Bl ackwel der v. Safnauer, 689 F. Supp. 106, 119 (N.D.N.Y.
1988) (in case brought by parents in particular religious group challenging on
First Anendment grounds state negl ect proceedi ngs brought agai nst some of
their nenbers, those parents who did not have state negl ect proceedings
pendi ng agai nst themcould still bring federal suit, even though all parents
"are represented by the same attorney, hold sinmlar religious beliefs, and
resist state interference with the honme instruction of their children for
simlar reasons;" the individual interests of the parents had not |egally
merged with those that were the subject of the state negl ect proceedings,
because their interests were not so intertwined that the first group of
parents could vindicate their rights through the state negl ect proceedings),
aff'd and appeal disnissed, 866 F.2d 548 (2nd Cir. 1989).
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by the simultaneous pendency of a state prosecution agai nst
soneone el se (whether or not the state defendant is a
litigant in a federal action)." Generally speaking,
abstention bars relief to a federal plaintiff only in the
situation where the interests of the state defendant and the
federal plaintiff are so "intertwined" as to be consi dered
identical. But neither a nmere "conmon interest” in the
outcone of federal litigation nor a common effort in
pressing it requires abstention as to all plaintiffs.

United States v. Conposite State Bd. of Med. Exam ners, 656 F.2d

131, 137 (5th Gr. 1981) (citations omtted).

The gi st of defendant’s argunent is that since M. Brown
failed to take advantage of opportunities to participate in the
state court proceeding, such as intervening or seeking to appeal
Judge Damiani’s ruling in his ow right, the final prong of
Younger abstention is net. The Court has extensively revi ewed
the case |l aw on the subject, and finds no requirenment that a
plaintiff seeking to enjoin enforcenment of a state gag order
first seek to intervene in the state court action:

Havi ng an opportunity to intervene doesn’t bind you as a

party woul d be bound by the judgnment in the suit in which

you could have intervened . . . . Certainly nothing in

Younger or the cases following it suggests that persons

claimng a violation of their federal rights have an

obligation before turning to federal court to see whether
there is sone state proceeding that they mght join in order
to present their federal clains there.

Hoover v. WAgner, 47 F.3d 845, 848 (7th Gr. 1995); see also

FOCUS, 75 F.3d at 844 (citizens advocacy group that brought
federal claimchallenging gag order issued in state custody
proceedi ng "coul d have gone directly to federal court w thout

seeking to intervene" in state proceeding). Defendant has
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pointed to no cases where a court has concluded that a non-party
federal plaintiff whose interests were not "intertw ned" with
those of the state plaintiff was nonetheless required to seek to
intervene in the state proceedi ng before proceeding to federal
court on his constitutional clains, and the Court declines to
adopt such a rule in the instant case. This reasoning squares
with the general principle that exhaustion of state renedies is

not required in a 8 1983 action. See Mnroe v. Pape, 365 U S

167 (1961); Patsy v. Board of Regents of the State of Fla., 457

U S. 496, 516 (1982). The nature of the claimpresented by M.
Brown further counsels against abstention, which would
necessarily result in delaying final adjudication. "It is vital
to the operation of denocratic governnent that the citizens have
facts and ideas on inportant issues before them A delay of even
a day or two may be of crucial inportance in sone instances."”

Quantity of Copies of Books v. Kansas, 378 U. S. 205, 210 (1964).

Accordi ngly, the Court concludes that Younger abstention is not
warranted in the instant case.
Thi s concl usi on does not end the issue, however, for

def endant al so argues that the rel ated Rooker-Fel dman abstenti on

doctrine requires this Court to dismss the action. This
doctrine provides that the | ower federal courts |ack subject
matter jurisdiction over a case if the exercise of jurisdiction
over that case would result in the reversal or nodification of a
state court judgnent. Such jurisdiction is |acking because,
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within the federal system only the Suprene Court may review a

state court judgnent. See Hachanovitch v. DeBuono, 159 F.3d 687,

693 (2d Gr. 1998). 1In one of the cases after which the doctrine
i s naned, the Suprene Court noted that a federal court |acks
jurisdiction over any clains that are "inextricably intertw ned"
wWth a state court’s determnations in a judicial proceeding.

District of Colunmbia Court of Appeals v. Feldman, 460 U S. 462,

486 (1983). The Second G rcuit has noted that this doctrine is
akin to claimpreclusion in sone respects, concluding that:

[ T] he Suprenme Court’s use of "inextricably intertw ned"
means, at a mninum that where a federal plaintiff had an
opportunity to litigate a claimin a state proceeding (as
either the plaintiff or defendant in that proceeding),
subsequent litigation of the claimw || be barred under the
Rooker - Fel dman doctrine if it would be barred under the
princi ples of preclusion.

Moccio v. New York State O fice of Court Admn., 95 F.3d 195 (2d

Cir. 1996) (enphasis added).

Wil e the notion of claimpreclusion and Rooker - Fel dman may

not be precisely congruent, see, e.qg., Hachanovitch, 195 F.3d at

696 n. 2, logic dictates that Rooker-Fel dman abstention should

apply, like preclusion, only when the federal plaintiff was a

party to or in privity with a party to the state court action

whose outcone is being challenged. This is consonant with the
Suprene Court’s conclusion in a case challenging Florida s

redistricting plan. See Johnson v. De Grandy, 512 U. S. 997

(1994). The state plaintiffs had sought review of the
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redistricting plan in state court under Florida |l aw, and then had
filed a federal lawsuit, which the United States joined. The
Suprenme Court first rejected the argunent that claimpreclusion
barred the state plaintiffs’ clains, because they had not had a
full and fair opportunity to litigate. 1d. at 1004. It then

went on to consider the state’s claimthat Rooker-Feldman barred

the clains of the United States:

The State does not, of course, argue that res judicata bars
the clains of the United States, which was not a party in
the Florida Suprenme Court action. It contends instead that
t he Federal Governnent's [Voting R ghts Act] chall enge
deserved di sm ssal under this Court's Rooker/ Fel dman
abstention doctrine, under which a party losing in state
court is barred from seeking what in substance woul d be
appel l ate review of the state judgnent in a United States
district court, based on the losing party's claimthat the
state judgnent itself violates the loser's federal rights.
But the invocation of Rooker/Feldnman is just as inapt here,
for unli ke Rooker or Feldman, the United States was not a
party in the state court. It was in no position to ask this
Court to review the state court's judgnment and has not
directly attacked it in this proceeding. The United States
merely seeks to litigate its [Voting Rights Act] case for

the first time, and the Governnent's clains, |ike those of
the private plaintiffs, are properly before the federal
courts.

Id. at 1005-1006. A nunber of courts of appeals have relied on

De Grandy to reject the application of Rooker-Fel dnman to non-

parties, as is urged by defendant here.!® Several of these cases

10 See Johnson v. Rodrigques, 226 F.3d 1103, 1109 (10th G r. 2000)
("As Johnson teaches, the Rooker-Feldnman doctrine should not be applied
agai nst non-parties."); Goss v. Wingarten, 217 F.3d 208, 218 n. 6 (4th Cr.
2000) (hol ding that "Rooker-Fel dman does not apply, however, when the person
asserting the claimin the federal suit was not a party to the state
proceedi ng") (citing De Grandy, 512 U S. at 1005-06); Bennett v. Yoshina, 140
F.3d 1218, 1224 (9th Cr. 1998) (holding that "since the new plaintiffs were
not parties to the state suit, their suit is not barred by the Rooker/Fel dman
doctrine") (citing De Gandy, 512 U.S. at 1005-06); Kamilew cz v. Bank of
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al so address defendant’s argunent that even a non-party is
obligated to intervene in a state court proceeding, and that

failure to do so bars a federal action under Rooker-Fel dman, and

have soundly rejected it.?

Like the plaintiff in De G andy and the above cases, M.
Brown is seeking to litigate his federal clains for the first
time. Judge Dam ani did not address the First Amendnent
inplications of his order, and thus M. Brown is not directly
attacki ng any substantive state court judgnment in this action.
Wil e the Connecticut Appellate Court and this Court could cone
out differently on the question of the constitutionality of the

gag order, this possibility is insufficient to require

Boston Corp., 100 F.3d 1348, 1351 (7th Cir. 1996) (noting that "[w]e, too,
have hel d that the Rooker-Fel dman doctrine does not affect suits by or against
persons who were not parties to the initial case") (citing De Gandy, 512 U S
at 1005-06); Roe v. Al abama, 43 F.3d 574, 580 (11th Gir.1995) (holding that

t he Rooker-Fel dman doctrine did not bar the action because "the plaintiffs in
this case [were] not, by the adm ssion of all parties, parties to [the state
action]. The Rooker-Feldman doctrine does not apply to such circunstances")
(citing De Grandy, 512 U S. at 1005-06); see also E.B. v. Verniero, 119 F.3d
1077, 1092 (3d G r. 1997) ("Rooker-Feldnman does not bar individua
constitutional clainms by persons not parties to the earlier state court
litigation."); United States v. Oamens, 54 F.3d 271, 274 (6th Gr. 1995) ("The
Rooker - Fel dman doctrine does not apply to bar a suit in federal court brought
by a party that was not a party in the preceding action in state court").

1 See Rodriques, 226 F.3d at 1109 ("W are convinced that the
Rooker - Fel dman doctrine does not bar a federal action when the plaintiff, as
here, |acked a reasonable opportunity to litigate clains in the state court

A person would ordinarily |lack a reasonable opportunlty to litigate
clalns in an action in which the person was not a party."); Owens, 54 F.3d at
274 ("A party has no obligation to attenpt to intervene in a state court
action when it is not named in the suit in order to preserve its rights.");
see also Valenti v. Mtchell, 962 F.2d 288 (3d G r. 1992) ("[T]he
Rooker - Fel dman doctrine has a close affinity to the principles enmbodied in the
| egal concepts of claimand issue preclusion. The basic prem se of preclusion
is that non-parties to a prior action are not bound. A non-party is not
precluded fromrelitigating nmatters decided in a prior action sinply because
it passed by an opportunity to intervene.") (internal citations onmtted).
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abst enti on:

We think that the interest of avoiding conflicting outcones
inthe litigation of simlar issues, while entitled to
substantial deference in a unitary system nust of necessity
be subordinated to the clains of federalismin this
particul ar area of the | aw The classic exanple is the
petitioner in [Steffel v. Thonpson, 415 U. S. 452] and his
conpani on. Both were warned that failure to cease

panphl eteering would result in their arrest, but while the
petitioner in Steffel ceased and brought an action in the
federal court, his conpanion did not cease and was
prosecuted on a charge of crimnal trespass in the state
court. The sane may be said of the interest in conservation
of judicial manpower. As worthy a value as this is in a
unitary system the very existence of one system of federal
courts and 50 systens of state courts, all charged with the
responsibility for interpreting the United States
Constitution, suggests that on occasion there will be
duplicating and overl appi ng adj udi cati on of cases which are
sufficiently simlar in content, tinme, and location to
justify being heard before a single judge had they arisen
wWthin a unitary system

Doran, 422 U.S. at 927-28 (citations omtted).
Concl usi on
For the foregoing reasons, plaintiff has standing to pursue
his 8§ 1983 clains as the recipient of speech, and this action is
not barred under the principles of Younger abstention or the

Rooker - Fel dnman doctrine. The defendant’s Mdtion to Dism ss (Doc.

# 8) is accordingly DEN ED

I T 1S SO ORDERED

/s/

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut this __ day of July, 2001.
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